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CT CORPORATION

A WoltersKiuwer Company

TO: Ronald J. Roensch, Esq.
Toyota Material Holding, U.S.A., Inc.
1 Park Plaza, Suite 1000

Irvine, CA, 92614

RE: Process Served in lHlinois

FOR: Toyota Industries North America, Inc. (Domestic §_t3f ,,._DE) .

Service of Process

Transmittal
07/05/2007
Log Number 512374027

BRI Em

i

RECEIVED

JUL 09 2007z

TMHU LEGAL

|

ENCLOSED ARE COPIES OF LEGAL PROCESS RECEIVED BY THE STATUTORY AGENT OF THE ABOVE COMPANY AS FOLLOWS:

TITLE OF ACTION:

DOGUMENT(S) SERVED:

COURT/AGENCY:

NATURE OF ACTION:

ON WHOM PROCESS WAS SERVED:

DATE AND HOUR OF SERVICE:
APPEARANCE OR ANSWER DUE:

ATTORNEY(S) /| SENDER(S):

ACTION ITEMS:
SIGNED:

PER:
ADDRESS:

TELEPHONE:

Kemper Auto Home Insurance Company, as Subrogee ofm

Pitf. vs. Toyota Industries North America, Inc., etc., and Toyota Motor Sales, U.S.A,
etc., Dfts.

Summons, Complaint

Kane County - 16th Judicial Circuit Court, IL
Case # 07 CHK 1264

Seeking Protective Order for the Vehicle Event Recorder located on 2007 Lexus
ES350- VIN# JTHBJ46072

C T Comporation System, Chicago, IL
By Process Server on 07/05/2007 at 12:35
Within 30 days // 10/16/2007 at 9:30 a.m. - Case Management Conference

Thomas P. Scherschel
SmithAmundsen, LLC
3815 East Main Street
Suite A-1

St. Charles, IL, 60174
630-587-7910

SOP Papers with Transmittal, via Fed Ex 2 Day, 790776791038

C T Comporation System
Tawana Carter

208 South LaSalle Street
Suite 814

Chicago, IL, 60604
312-345-4336

Page 1 of 1/LV

information displayed on this transmittal is for CT Corporation's
record keeping purposes only and is provided to the recipient for
quick reference. This information does not constitute a legal opinion
as to the nature of action, the amount of damages, the answer date,
or any information contained in the documents themselves.
Recipient is responsible for interpreting said documents and for
taking appropriate action. Signatures on certified mail receipts
confirm receipt of the package only, not of its contents.
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Plaintiff(s)
SERVE THIS DEFENDANT AT:

Name

Address

C1ty/State/an

Pitf Atty’

Atty Registration No. — 2=~

Atty Registration No.
r,Address “‘ " B i

0 A Youare hereby summoned and required to appear before this court at the

In room ot m.. On , 19 to answer the
complaint in this case, a copy of which is hereto attached. If you fail to do so, a judgement by default may be taken aaamst
you for the relief asked in the complamt

[

the Clerk of this court, within 30 days after service OfthlS summons exc‘;lu;;ve of the day of service. lfyou fail to do so,
judgement or decree by default may:be takery aaalnst you for the reheﬁprayed in'the complalnt

forth in the

TO THE SHERIFF OR OTHER PROCESS SERVER:

‘20 Fhisisummons must be returned by theofficer or other:person:to whan it-was :given for-service; with:indorsement thereon
of service and fees if any, immediately after service. In the‘eventthat paragraph-A ofithis summons is-applicable this summons may
not be served less than three days before the day of appearance If service cannot be made; this summons shall be retumed so
indorsed: it 1o et 3o 53 AT s e -

Thls summons may-hot be served:laterthan _)0 ‘days:afterits date 1f paracraph':

WITNESS,

DATE OF SERVICE

(To be inserted by process server on copy left with the defendant or other person)

Form 166-B /C (1/97) White - File Yellow - Service Pink - Attorney Copy
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hxuh l.h» Juuuxxuua zu...iuuvs juu: ‘appearance-ona bpcbuled day, your m‘ay“e t

1 one W
H-action-1tor xxxvuv; canuct o %Y

appearance as follows:

1. You may enter your appearance PFiOT t0
person or by attorney to the Office. of the K
Campana Building).

. You may enter your appearance at the time and place spec;ﬁed in the summons by makrn0 your presence known to
when your case is called.

22

In either event YOU MUST APPEAR IN PERSON OR BY ATTORNEY at the tlme and place speclﬁed in the summons or a
default Judgment-will be entered against you.

written appearance, answer, or motlon shallstate wrth partrculanty the address where service: of notice orpapers:may be made upon

you or an attorney representing you.

Your case will be heard on the date set forth in the summons unless otherwise ordered by the” Court.” Only-the Court can make this.

exception. Do not call upon the Circuit Court Clerk or the Sheriff's office if you feel you will be unable to be present at the time and
-place-specified- Continuances-can by-granted 6nly on the-day set forth in-the summons; and then~only “for good cause shown. “You,~
or someone reqresenting you, MUST APPEAR IN PERSON at the specified time and place and make such a request.

If you owe and desire to pay the claim of the plaintiff before the return date on the summons, notify the plaintiff or his attorney of

your desire to do so. Request that he/she appear at the time specrﬁed and ask for the dismissal of the suit against you. Do not make
such a request of the Circuit Court Clerk or the Sheriff, as only the Judge can dismiss a case, and the proper court order
which must be entered in open Court.

5 sl o Detiy st ks

"effect against
ement is entered, the proceedmo is

o

both parties and their aoents'and employees ‘without bond or further notice, until a final judg
dismissed, or until further order of the court:

=]

(l) restraining both-partiesfrom'physically-abusing;harassingy intimidating;istrikings: or-inter fering with the-personal
iof the:other: party or'the:mintor: children:of either party -and: ¢ i i

(2) restraining both partres from removing any minor chrld or elther party from the State of Illinois or from concealing;a y
such child from the other party, without the consentiof the:Other party oran.order-of:thecourt:, r

166 COPY BACK {11/36}
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NOTICE TO DEFENDANTS - Pursuant to Supreme Court Rule

In a civil action for money (under $15,000) in which the summons requires your appearance on a specified day, you may enter your
appearance as follows:

1. You may enter your appearance prior to the time specified in the summons by filing a written appearance, answer or motion in

person or by attorney to the Office of the Kane County Circuit Clerk, 301 W. Fabyan Parkway, Batavia, 1L 60510 (located in the
Campana Building).

2. You may enter your appearance at the time and place specified in the summons by making your presence known to the Judge
when your case is called.

In either event YOU MUST APPEAR IN PERSON OR BY ATTORNEY at the time and place specified in the summons or a
default Judgment will be entered against you. ‘

When you appear in Court, the Judge will require you to enter your appearance in writing, if you have not already done so. Your

written appearance, answer, or motion shall state with particularity the address where service of notice or papers may be made upon
you or an attorney representing you.

Your case will be heard on the date set forth in the summons unless otherwise ordered by the Court. Only the Court can make this
exception. Do not call upon the Circuit Court Clerk or the Sheriff's office if you feel you will be unable to be present at the time and
place specified. Continuances can by granted only on the day set forth in the summons, and then only for good cause shown. You,
or someone regresenting you, MUST APPEAR IN PERSON at the specified time and place and make such a request.

If you owe and desire to pay the claim of the plaintiff before the return date on the summons, notify the plaintiff or his attorney of
your desire to do so. Request that he/she appear at the time specified and ask for the dismissal of the suit against you. Do not make
such a request of the Circuit Court Clerk or the Sheriff, as only the Judge can dismiss a case, and then only with a proper court order
which must be entered in open Court.

CONDITIONS OF DISSOLUTION ACTION STAY
750 ILCS 5/501.1
Chapter 40, paragraph 501.1, Illinois Revised Statutes

(a) Upon service of a summons and petition or praecipe filed under the Illinois Marriage and Dissolution of Marriage Act or upon
the filing of the respondent's appearance in the proceeding, whichever first occurs, a dissolution action stay shall be in effect against

both parties and their agents and employees, without bond or further notice, until a final judgement is entered, the proceeding is
dismissed, or until further order of the court:

(1) restraining both parties from physically abusing, harassing, intimidating, striking, or interfering with the personal
liberty of the other party or the minor children of either party; and

(2) restraining both parties from removing any minor child or either party from the State of Illinois or from concealing any
such child from the other party, without the consent of the other party or an order of the court.

166 COPY BACK {11/36)
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IN THE CIRCUIT COURT FOR THE SIXTEENTH JUDICIAL CIRCUIT
KANE COUNTY, ILLINOIS

KEMPER AUTO AND HOME

m =
) g 23
INSURANCE COMPANY, as Subrogee of ) = A
PHILLIP HELFAND, ) f, o
Plaintiff g -
aintiff,
. ) I
) %6
TOYOTA INDUSTRIES NORTH )
AMERICA, INC., a foreign corporation, )
TOYOTA MOTOR SALES, US A, a ) .
foreign corporation and other unidentified ) LE.
entities involved in the manufacture and )
sale of TOYOTA vehicles, ) i - e
)
Defendants. )

COMPLAINT IN CHANCERY .
FOR PROTECTIVE ORDER AND OTHER MISCELLANEOUS RELIEF

NOW COMES Plaintiff, KEMPER AUTO AND HOME INSURANCE
COMPANY, as Subrogee of PHILLIP HELFAND, by and through attorneys,

SmithAmundsen LLC, and as its Complaint in Chancery, states as follows:

1. On or about April 4, 2007, Plaintiffs subrogor, Phillip Helfand, was the

operator of a motor vehicle manufactured and distributed by one or more of the
Defendants, specifically a 2007 Lexus ES350, vehicle identification number:
JTHBJ46G072022322.

2. At all relevant times, the subject vehicle and its operator, Phillip

Helfand, were insured through a policy of public liability insurance issued by

Plaintiff, Kemper Auto and Home Insurance Company, which was and is licensed to

do business in lllinois.

5 SROER GF UUUR it GABE (8 MERERY

SET FOR CASE ”ANAGE%NTCOW
BEFORE THE ABOVE NA JUDGE
- Zo 2P L0

AT 2 00 Pu
FaiuRE TO APPEAR MAY RESULT IN THE
CASE BEING DISMISSED OR AN ORDER OF
DEFAULT BEING ENTERED.

Fage 1 of 4
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3. Under the subject policy of public liability insurance, Plaintiff became
and is subrogated to the rights of its insured, Phillip Helfand.

4, Upon information and belief, then subject accident occurred as a
result of a mechanical defect present in the subject vehicle at the time it left the
manufacturer and at the time it was placed in the stream of commerce by the
distributor, each of which is named as a defendant herein.

5. Specifically, an automobile accident occurred on April 4, 2007 due to
a mechanical defect which caused the subject vehicle to accelerate suddenly and
uncontrollably resulting in the vehicle making violent contact with other vehicles and
causing personal injury and property damage to third persons, to whom Plaintiff
would be responsible in the event the subject accident were caused by negligence
on the part of Plaintiff's insured subrogor, rather than caused be a mechanical
defect.

6. In order to determine and memorialize the actual defect which
caused the subject sudden acceleration and accident, it is necessary to inspect the
vehicle and to download the vehicle event recorder, sometimes referred to as the
EDR.

7. By virtue of this suit in Chancery, Plaintiff wishes to examine the
vehicle and to put others on notice who may have an interest of the inspection and
examination of the vehicle and to avoid claims of spoliation of evidence at a later
date.

8. Further, to complete the necessary examination of the vehicle and its

event recorder, Plaintiff will require information in the exclusive possession and

TOY-RQ-05E-00000620
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control of Defendants, which possess the information, software and training to
download the event recorder and to interpret the data obtained there from.

0. Defendants have been contacted and advised of Plaintiff's desire to
inspect the vehicle and to download available data from the event recorder.

10.  Defendants have indicated in writing their desire to be present at the
time of the inspection of the vehicle.

11.  However, Defendants have declined to voluntarily provide the
necessary equipment and software in its possession to download available data
from the event recorder.

12.  On information and belief, Defendants have in fact provided the
necessary software and equipment in the past to evaluate event recorder data on
vehicies in the United States and have no valid reason or just cause to refuse to
provide the software, download equipment and all data parameters to Plaintiff by
which Plaintiff can obtain and evaluate the relevant data to determine if there is
data captured on the event recorder that would substantiate the claim of Plaintiffs’
insured that the injuries and damages caused by the subject accident were on

account of a defect in the subject vehicle which caused sudden acceleration by the

subject vehicle.
WHEREFORE, Plaintiff seeks an order from this Court as follows:
i) Providing a date certain for the inspection of the subject
vehicle, thereby placing all parties hereto on notice and allowing all

interested parties to attend the inspection of the subject vehicle;

Fage 3 of 4
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ii) Ordering that Defendants provide Plaintiff with all necessary
parameters and information necessary to interpret data obtained from the

event recorder(s) installed on the subject vehicle; and

iii) Ordering the Defendants to provide all necessary software and

equipment to obtain all available information from all event recorders

-

installed on the subject vehicle, and to do so within 21 days or such other

reasonable time as the Court shall deem just.

KEMPER AUTO AND HOME INSURANCE
COMPANY, as Subrogee of PHILLIP
HELFAND, Plaintiff,
By: SmithAmundsen LLC

Thomas P. Scherschel
SmithAmundsen LLC

3815 East Main Street, Suite A-1
St. Charles, IL 60174

(630) 5687-7910

Atty. No. 6184669

Pagn 4 of 4
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CT CORPORATION Service of Process
A WaltersKiuwer Company mnsmi“al
: 05/17/2007
Loy Number 512220884
RECEIVED

o $°nauh‘ka§e°??sﬁhidssq'u SA, 1

oyota nal Molding, U.S.A,, Inc.

1 Igark Plaza, Suite 1|0%O MAY 2 1 209?

Irvine, CA, 92614
RE:  Process Ssrved in Ilincis TMHU LEGAL

FOR: Toyota Industries North America, Inc. (Domestic State: DE)

WMWP‘“OFLEGALFWMVDBYT“ESTAWA&ENTGFTHEABWEGOHFMYASFO&LBN&

TITLE QF AGTION: To: Toyata Industries North America, Inc.
DBOCUMENT(S) SERVEDR: Lefter
COURT/AGENCY: Nona Specified
Case # Nong Specified
NATURE OF ACTION: Letter of Intent - Consumer Complai ance in inspection of vehicle - 2007

Lexus ES 350, Vin No, TTHBJA4GO?
ON WHOM FROGESS WAS SERVED: C T Corporation System, Chicaga, L

DATE AND HOUR OF SERVICE: By Cenified Mail on 05/17/2007 postmarked an 05/08/2007
APPEARANCE QR ANSWER DUE: Wahin 14 days
ATTORNEY(S) | SENDER[S): Smith Amundzaen

3815 E. Main Street
Suite A«
St. Charies, I, 60174

ACTION ITERS: SOP Papers with Transmittal, via Fed Ex 2 Day, 798678799184
SGNED: G T Comaration System
FER Tawan;pélartar
ADDRESS- 208 South LaSalle Street
) Suite 314
Chicago, 1L, 60604
TELEFHONE: 312-345-4336
Page 1 of 1/KS

Information displdyed on this raramitial is for CT Corporation's
fcurd kesping pufpeass anly and it Provided 0 ha reciplem for
@Hm&m.mwmmlmﬁlmamlwm
33 to tha natue of action, the amaunt of damages, the anawer data,
ar any informafi d in B8 documents th h

Recipaam ie mapansibia for interprating esid documents and for
taking apgropriata artian. Signatunes on carfifed mell recaipts
CONTIM facBipl &f tha SACKADS anly, NOL 6f its Gxitaits.

PAGE 12 RCVD AT 512412007 2:20:20 PH [Pacifc Daylight Time]* SVR:TMHUFAX01/0* DRIS:B091 * CSID: * DURATION (mm5):01-08
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3 SmithAm
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CERTIFIED MAIL
May 8, 2007

TOYOTA INDUSTRIES NORTH AMERICA, INC.
208 S. LaSalle St, Suite 814
Chicago, IL 60604-1101

Re: 2007 Lexus ES 350 HBJ4
Toyota Industries North America, Inc.:

Pleass he advised that the above vehicle has been involved in an accident resulting in
personal injuries and other damages to the occupant and to third parties. The driver has
advised that the vehicle accelerated in the course of ordinary expressway travel and could
not be stopped by depressing the brake.

To the extent that amounts are paid out to the driver or to third parties by Kemper Auto
and Home Insurance Company, subrogation will be sought from Toyota in the event this
accident appears to have been caused by failure of the subject Eexus vehicle referenced
above

The vehicle is currently being held in secure storage in Elgin, Illinois, It is the intent of
Kemper Auto and Home Insurance Company to have the vehicle inspected and to
download the event recorder in atterapt to determine the cause of the subject accident.

You are hereby placed on notice and invited to attend and participate in the inspection of
the vehicle and downloading of the event recorder. Please contact the undersigned within
14 days so that your availability can be coondinated with other interested parties. In the
event you have not responded within 14 days, we will understand that you do not wish to
participate in the inspection of the vehicle and the downloading of the event recorder.

Very truly yours,

, Séﬁerschel

cc: Timothy A. Zahnow

Tps/mpb

3915 Easr Main Sceet 1 Suiee A1 v 5t Chackes, IL 60174 v 630-987.7910 ver & 630-587-7960 sax 5 wwwaalawus.com
CHICASS, Ik MIKWAUKEE. Wi ROGCKEGAD, IL 4T CHARKES IL  WAUKESAN. tL  WOOGDSTOEK, 1L Uil

PAGE 212" RCVD AT 52412007 2:20:20 PH [Pacific Dayfight Time]* SVR:TIHUFAX0!ID* DMS:3091 * COID:* DURATION 88018 . o vt pacE. 2 %%
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X SmithAmundsen LLC F
3815 East Main Street, Suite A-1
. St. Charles, lllinois 60174

5 K ‘ ‘j\"\ e T i ’ :fl,, “’&47"\‘x»‘“-‘:"‘ ~')e“i,fw(‘“§*;’\3’1 5 .“»..“““ A

' LA A "x-F'Ffmne:'%@@i@)*&ﬁ:ﬁ&é’dbﬁ o

Fax: (630) 587-7960
FACSIMILE TRANSMITTAL

To: Mark Boyle Fax: 312-422-0909
From: Tom Scherschel Date; 7-12-07
Re: Kemperv. Toyota Pages (including cover): 9

CC: Q'{'T'&‘ A’LLT’_EI/ 1“('6 Ppo’u‘&(.,

O Urgent [ ForReview [ Please Comment O Please Reply [ Please Recycle

‘Notes:.
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Case No.: 07 CHK 1264 File No.: 3005315

IN THE CIRCUIT COURT FOR THE SIXTEENTH JUDICIAL CIRCUIT
KANE COUNTY, ILLINOIS

KEMPER AUTO AND HOME
INSURANCE COMPANY, as Subrogee of
PHILLIP HELFAND,

Plaintiff, 07 CHK 1264

V8.

TOYOTA INDUSTRIES NORTH
AMERICA, INC., a foreign corporation,
TOYOTAMOTOR SALES, US.A, a
foreign corporation and other unidentified
entities involved in the manufacture and
sale of TOYOTA vehicles,

Defendants.

NOTICE OF MOTION

To: Mark Boyle
Donohue Brown Matthewson & Smith, LLC
140 S. Dearbom St.
Suite 700
Chicago, IL 60603

PLEASE TAKE NOTICE that on July 16, 2007 at 9:00 a.m. or as soon thereafter
as counsel may be heard, | shall appear before Judge Colwell or any Judge sitting in his
stead, in Courtroom 110 in the Kane County Courthouse, and then and there present
Plaintiffs Emergency Motion for Protective Order, at which time and place you may
appear as you see fit to do.

KEMPER AUTO AND HOME INSURANCE
COMPANY, as Subrogee of PHILLIP HELFAND,
Plaintiff,

By: SmithAmundsen LLLC

One of their attorneys

Thomas P. Scherschel
SmithAmundsen LLC

3815 East Main Street, Suite A-1
St Charles, I 60174

(630) 587-7910

Atty. No. 6184669

Page 1 of 2
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Case No.: 05L 756 File No.: 3002830

STATE OF ILLINOIS )

)  Ss.
COUNTY OF KANE )

PROOF OF SERVICE

To: Mark Boyle
Donohue Brown Matthewson & Smith, LLC
140 S. Dearbom St.
Suite 700
Chicago, IL 60603
Fax: (312) 422-0909

The undersigned, being first duly sworn on oath, states that a true and correct copy
of the following document:

EMERGENCY MOTION FOR PROTECTIVE ORDER
was served via facsimile and via U.S. mail on this /ﬁ day of July, 2007, before 5:00 p.m.

by faxing a copy to the person listed above and by mailing a copy to the person listed
above by depositing same in the U.S, mail in St. Chares, lllinois with proper postage

prepaid.

—— (. KM - Q-«_J
SUBSCRIBED AND SWORN
To before me this £#¥day of

July, 2007.

WA A Y NN NN NN

OFFICIAL SEAL :
. MELISSAKANDERSON ¢
d  NOTARY PUBLIC - STATE OF ILLINOIS b
] MY COMMISSION EXPIRES:Q7/12/08 ¢

ASAAAAMAAAADAAAAAAAARANAAN

A,
d W

P WA

Page 2 of 2
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07 CHK 1264 3005315

IN THE CIRCUIT COURT FOR THE SIXTEENTH JUDICIAL CIRCUIT
KANE COUNTY, ILLINOIS

KEMPER AUTQO AND HOME
INSURANCE COMPANY, as Subrogee of
PHILLIP HELFAND,

Plaintiff, 07 CHK 1264
VS.

TOYOTA INDUSTRIES NORTH
AMERICA, INC., a foreign corporation,
TOYOTA MOTOR SALES, USA,, a
foreign corporation and other unidentified
entities involved in the manufacture and
sale of TOYOTA vehicles,

N S N e M N’ e N’ e N N e e’ e

Defendants.

EMERGENCY MOTION FOR PROTECTIVE ORDER

NOW COMES Plaintiff, KEMPER AUTO AND HOME INSURANCE
COMPANY, as Subrogee of PHILLIP HELFAND, by and through attomeys,
SmithAmundsen LLC, and moves this Court for entry of a protective order, and in
support thereof, states as follows:

1. This action was filed for the purpose of obtaining the assistance of
the Court in providing for the orderly inspection of a vehicle involved in an
automobile accident.

2, A claim has been made that an automobile collision was the resuit of
sudden acceleration involving a vehicle manufactured by the Toyota Motor
Company, or one of its affiliate corporations, (T oyota) specifically a 2007 Lexus
ES350, vehicle identification number: JTHBJ46G072022322.

3. The required inspections will ultimately include a physical inspection

of the vehicle and the download of information contained on the vehicle air bag

TOY-RQ-05E-00000628
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event recorder. The action will ultimately address the question of whether Toyota
must cooperate in the inspection of the electronic event recorders contained in the
vehicle. That issue is not addressed in this motion.

4. In the interim, the undersigned counsel has been advised by Mr.
Scott Yon, of the National Highway Traffic Safety Administration, that NHTSA seeks
to conduct a physical inspection of the subject vehicle on July 25, 2007.

5. Specifically, Mr. Yon has indicated that NHTSA will want to raise the
vehicle on a jack and/or stands and raise the hood to view the area under the
hood and to remove the driver floor mat, remove the wheels, and remove some
of the brake hardware, to be replaced without disturbing the original condition of
anything moved and placed back to its original condition. NHTSA will not disturb
the airbag module, nor will it connect to or interface with any electrical/electronic
systems on the vehicle. NHTSA will not take any items away from the inspection
other than the photos. (See Memorandum (two pages) of Scot Yon, Investigator,
Office of Defect Investigations, U.S. Department of Transportation, National
Highway Traffic Safety Administration, attached hereto and marked Exhibit ‘A)

6. Mr. Yon and the NHTSA are currently involved in the study of
accidents attributable to sudden acceleration, or which are claimed to be
attributable to sudden acceleration.

7. Mr. Yon would like to proceed with its inspection on July 25, 2007
to the extent outlined above, in order to complete its inspection in time to include

the results of the inspection within the time limit of its current study of sudden

acceleration claims.

TOY-RQ-05E-00000629
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8. Plaintiff does not want to prejudice the interests of either party
hereto, nor to be subject to claims of spoliation.

9. Toyota was properly served with this action on July &, 2007,

10.  Toyota has subsequently forwarded this action to the attention of
attorney Mark Boyle, of Donohue, Brown, Matthewson & Smith of Chicago, lllinois.

11. Attorney, Mark Boyle has recsived notice of this motion by facsimile,
U.S. mail and by a telephone call from the undersigned counsel.

12, Time allowed for Toyota to file responsive pkeadings had not yet
expired at the time of the filing of this motion. However, the inspection sought by
NHSTA would occur, if allowed, prior to the time Toyota would be required to file
responsive pleadings.

WHEREFORE, Plaintiff seeks a protective order from this Court allowing the
National Highway Traffic Safety Administration to conduct a physical non-
destructive inspection of the subject vehicle on July 25, 2007, as outlined above
and on Exhibit *A” attached hereto, at which time any representative(s) of the

Defendants would be welcome to observe such inspection.

KEMPER AUTO AND HOME INSURANCE
COMPANY, as Subrogee of PHILLIP
HELFAND, Plaintiff,

By: SmithAmundsen LLC

By:

Thohas P. Seherschel
One of their attorneys

TOY-RQ-05E-00000630
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Thomas P, Scherschel
SmithAmundsen LLC

3815 East Main Street, Suite A-1
St. Charles, IL 60174

(630) 587-7910

Atty. No. 6184669

TOY-RQ-05E-00000631



CORPORATION SERVICE COMPANY’

NJP/ALL

Notice of Service of Process T Pracessed: 07/06/2007
Primary Contact: Eric Taira

Toyota Motor Sales, U.S.A., Inc.

19001 S. Western Ave.

Torrance, CA 90501
Copy of transmittal only provided to: Dorothy Sutton
Entity: Toyota Motor Sales, U.S.A,, Inc.

Entity ID Number 0290437
Entity Served: Toyota Motor Sales U.S.A., Inc.
Title of Action: Kemper Auto and Home Insurance Company, as Subrogee of _vs.
Toyota Industries North America, Inc.

Document(s) Type: Summons/Complaint
Nature of Action: Personal Injury
Court: Kane County 16th Judicial Circuit Court, Illinois
Case Number: ‘07 CHK 1264
Jurisdiction Served: lllinois
Date Served on CSC: 07/05/2007
Answer or Appearance Due: 30 Days
Originally Served On: CsC
How Served: Personal Service
Plaintiff's Attorney: Thomas P. Scherschel

630-587-7910

Information contained on this transmittal form is for record keeping, notification and forwarding the attached document(s). It does not
constitute a legal opinion. The recipient is responsible for interpreting the documents and taking appropriate action.

To avoid potential delay, please do not send your response to CSC
CSC is SAS70 Type Il certified for its Litigation Management System.
2711 Centerville Road Wilmington, DE 19808 (888) 690-2882 | sop@cscinfo.com
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IN THE CIRCUIT COURT OF THE SIXTEENTH JUDICIAL CIRCUIT

KANE COUNTY, ILLINOIS
Case N
KEMPER AUTO AND HOME TOYOTA INDUSTRIES NORTH AMER]CA,
INSURANCE CO., as Subrogee INC., a foreign corporation,
of PHILLIP HELFAND TOYOTA MOTOR SALES, USA, a
L foreigin corperation, et al.
Plaintiff{s) Defendant(s)

SERVE THIS DEFENDANT AT:

Name: Toyota Motor Sales, MSA, Inc.
c/o Prentice Hall Corporation
33 N. LaSalle St.
Chicago, IL 60602

Address:

City, State & Zip:

File Stamp
Amount Claimed $ NA
Pitf. Aty _ rnomas P. Scherschel Add. PItf. Atty
Atty. Registration No. 6184669 Atty. Registration No.
Address 3815 E. Main Streeé Address
City, State and Zip S+, Charles. TI. 60174 City, State and Zip
SUMMONS

To the aBove named defendant(s):

of the

O A You are hereby summoned and required to appear before this court in room
[C] Kane County Judicial Center, 37W777 Rt. 38, St. Charles, IL 60175 ] Kane County Court House, 100 S. 3rd Street,

Geneva, IL 60134, at m. on to answer the complaint in this case,
a copy of which is hereto attached. If you fail to do so, a judgment by default may be entered against you for the relief

asked in the complaint,

i@ B. Youare hereby summoned and required to file an answer in this case or otherwise file your appearance, in the Office of the
Clerk of this Court, within 30 days after service of this summons, exclusive of the day of service. If you fail to do so, judgment
or decree by default may be taken against you for the relief prayed in the complaint.

1 C. You are further Notified that a dissolution action stay is in full force and effect upon service of this summons. The
Conditions of stay are set forth on the reverse of this summons, and are applicable to the parties as set forth in the statute.

TO THE SHERIFF OR OTHER PROCESS SERVER:

This summons must be returned by the officer or other person to whom it was given for service, with endorsement of service and
fees, if any, immediately after service. In the event that paragraph A of this summons is applicable, this summons may not be served less
than three days before the day for appearance. 1f service cannot be made, this summons shall be returned so endorsed.

This summons may not be served later than 30 days after its date if paragraph B is applicable.

DATE OF SERVICE
(To be inserted by process server on copy left with the defendant or other person)

//// /iC ‘Q OC ) (date)

WITNESS; L. A Fie ,
)+ (/ 2y
Clerk of Cofift _
Form 166-A (7/01) White - File Yellow - Service Pink - Attorney Copy
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NOTICE TO DEFENDANTS - Pursuant to Supreme Court Rule

In a civil action for money (excess of $15,000) in which the summons requires your appearance on a specified day, you
may enter your appearance as follows:

1. You may enter your appearance prior to the time specified in the summons.by filing a written appearance, anﬁwer or
motion in person or by attorney to the Office of the Kane County Circuit Clerk, 540 S. Randall Rd., St. Charles, IL 60174.

2. You may enter your appearance at the time and place specified in the summons by making your presence known to
“the Judge when your case is called. T

In either event YOU MUST APPEAR IN PERSON OR BY ATTORNEY at the time and place specified in the -
summons or a default Judgment will be entered against you. : ’

When you appear in Court, the Judge will require you to enter your appearance in writing, if you have not already done so.
Your written appearance, answer, or motion shall state with particularity the address where service of notice or papers
may be made upon you or an attormey representing you.

Your case will be heard on the date set forth in the summons unless otherwise ordered by the Court. "Only the Court can
make this exception. Do not call upon the Circuit Court Clerk or the Sheriff's Office if you feel you will be unable to be
present at the time and place specified. Continuances can be granted only on the day set forth in the summons, and then

only for good cause shown. You, or someone representing you, MUST APPEAR IN PERSON at the specified time and
place and make such a request. t

If you owe and desire to pay the claim of the plaintiff before the return date on the summons, notify the plaintiff or his/her
attorney if you desire to do so. Request that he/she appear at the time specified and ask for the dismissal of the suit
against you. Do not make such a request of the Circuit Court Clerk or the Sheriff, as only the Judge can dismiss a case,
and then only with a proper court order which must be entered in open Court.

CONDITIONS OF DISSOLUTION ACTION STAY
750 ILCS 5/501.1
Chapter 40, paragraph 501.1, Illinois Revised Statutes

(a) Upon service of a summons and petition or praecipe filed under the Illinois Marriage and Dissolution of Marriage
Act or upon the filing of the respondent's appearance in the proceeding, whichever first occurs, 2 dissolution action
stay shall be in effect against both parties and their agents and employees, without bond or further notice, until a final
judgment is entered, the proceeding is dismissed, or until further order of the court:

(1) restraining both parties from physically abusing, harassing, intimidating, striking, or interfering with the
personal liberty of the other party or the minor children of either party; and

(2) restraining both parties from removing any minor child or either party from the State of Illinois or from
concealing any such child from the other party, without the consent of the other party or an order of the court.

Form 166-A (7/01) White - File Yellow - Service Pink - Attorney Copy
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IN THE CIRCUIT COURT FOR THE SIXTEENTH JUDICIAL CIRCUIT
KANE COUNTY, ILLINOIS

KEMPER AUTO AND HOME

3
) 2 0
INSURANCE COMPANY, as Subrogee of ) 2
PHILLIP HELFAND, ) ]
)
Plaintiff, )
VS. )
)
TOYOTA INDUSTRIES NORTH )
AMERICA, INC., a foreign corporation, )
TOYOTA MOTOR SALES, USA., a )
foreign corporation and other unidentified )
entities involved in the manufacture and )
sale of TOYOTA vehicles, )
)
Defendants. )

COMPLAINT IN CHANCERY
FOR PROTECTIVE ORDER AND OTHER MISCELLANEOUS RELIEF

NOW COMES Plaintiff, KEMPER AUTO AND HOME INSURANCE
COMPANY, as Subrogee of PHILLIP HELFAND, by and through attorneys,
SmithAmundsen LLC, and as its Complaint in Chancery, states as follows:

1. On or about April 4, 2007, Plaintiffs subrogor, Phillip Helfand, was the
operator of a motor vehicle manufactured and distributed by one or more of the

Defendants, specifically a 2007 Lexus ES350, vehicle identification number:

JTHBJ46G072022322.

2. At all relevant times, the subject vehicle and its operator, Phillip
Helfand, were insured through a policy of public liability insurance issued by

Plaintiff, Kemper Auto and Home Insurance Company, which was and is licensed to

do business in lllinois.
o NOTICE
=Y JRDER OF CUGURT This CASE 18 | IERER)
SET FOR CASE MANAGEMENT COMFERENCE

BEFORE THE ABOVE NAMED J
UDGE

oN 70 =228 208

_— AT N e

FalGgRE T APPEAR MAY RESUL'I: lP.J THE
Page 1 of : FJASE BEING DISMISSED OR AN ORDER OF
DEFAULT BEING ENTERED.
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3. Under the subject policy of public liability insurance, Plaintiff became
and is subrogated to the rights of its insured, Phillip Helfand.

4, Upon information and belief, then subject accident occurred as a
result of a mechanical defect present in the subject vehicle at the time it left the
manufacturer and at the time it was placed in the stream of commerce by the
distributor, each of which is named as a defendant herein.

5. Specifically, an automobile accident occurred on April 4, 2007 due to
a mechanical defect which caused the subject vehicle to accelerate suddenly and
uncontrollably resulting in the vehicle making violent contact with other vehicles and
causing personal injury and property damage to third persons, to whom Plaintiff
would be responsible in the event the subject accident were caused by negligence
on the part of Plaintiff's insured subrogor, rather than caused be a mechanical
defect.

6. In order to determine and memorialize the actual defect which
caused the subject sudden acceleration and accident, it is necessary to inspect the
vehicle and to download the vehicle event recorder, sometimes referred to as the
EDR.

7. By virtue of this suit in Chancery, Plaintiff wishes to examine the
vehicle and to put others on notice who may have an interest of the inspection and
examination of the vehicle and to avoid claims of spoliation of evidence at a later
date.

8. Further, to complete the necessary examination of the vehicle and its

event recorder, Plaintiff will require information in the exclusive possession and

5

)
0
¥y
N
<)
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control of Defendants, which possess the information, software and training to
download the event recorder and to interpret the data obtained there from.

9. Defendants have been contacted and advised of Plaintiff's desire to
inspect the vehicle and to download available data from the event recorder.

10. Defendants have indicated in writing their desire to be present at the
time of the inspection of the vehicle.

11.  However, Defendants have declined to voluntarily provide the
necessary equipment and software in its possession to download available data
from the event recorder.

12.  On information and belief, Defendants have in fact provided the
necessary software and equipment in the past to evaluate event recorder data on
vehicles in the United States and have no valid reason or just cause to refuse to
provide the software, download equipment and all data parameters to Plaintiff by
which Plaintiff can obtain and evaluate the relevant data to determine if there is
data captured on the event recorder that would substantiate the claim of Plaintiffs’
insured that the injuries and damages caused by the subject accident were on

account of a defect in the subject vehicle which caused sudden acceleration by the

subject vehicle.
WHEREFORE, Plaintiff seeks an order from this Court as follows:
i) Providing a date certain for the inspection of the subject
vehicle, thereby placing all parties hereto on notice and allowing all

interested parties to attend the inspection of the subject vehicle;
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i) Ordering that Defendants provide Plaintiff with all necessary

parameters and information necessary to interpret data obtained from the

event recorder(s) installed on the subject vehicle; and

i) Ordering the Defendants to provide all necessary software and

equipment to obtain all available information from all event recorders

installed on the subject vehicle, and to do so within 21 days or such other

reasonable time as the Court shall deem just.

Thomas P. Scherschel
SmithAmundsen LLC

3815 East Main Street, Suite A-1
St. Charles, IL 60174

(630) 587-7910

Atty. No. 6184669

KEMPER AUTO AND HOME INSURANCE
COMPANY, as Subrogee of PHILLIP
HELFAND, Plaintiff,

By: SmithAmundsen LLC

TOY-RQ-05E-00000638
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IN THE CIRCUIT COURT FOR THE SIXTEENTH JUDICIAL CIRCUIT
KANE COUNTY, ILLINOIS

KEMPER AUTO AND HOME
INSURANCE COMPANY, as Subrogee of
PHILLIP HELFAND,

Plaintiff,
VS.

TOYOTA INDUSTRIES NORTH
AMERICA, INC., a foreign corporation,
TOYOTAMOTOR SALES, U.S.A,, a
foreign corporation and other unidentified

entities involved in the manufacture and
sale of TOYOTA vehicles,

Defendants.

COMPLAINT IN CHANCERY T TEBT
FOR PROTECTIVE ORDER AND OTHER MISCELLANEOUS RELIEF

NOW COMES Plaintiff, KEMPER AUTO AND HOME INSURANCE
COMPANY, as Subrogee of PHILLIP HELFAND, by and through attorneys,

SmithAmundsen LLC, and as its Complaint in Chancery, states as follows:

1. On or about April 4, 2007, Plaintiffs subrogor, Phillip Helfand, was the

operator of a motor vehicle manufactured and distributed by one or more of the

Defendants, specifically a 2007 Lexus ES350, vehicle identification number:

JTHBJ46G072022322.

2. At all relevant times, the subject vehicle and its operator, Phillip

Helfand, were insured through a policy of public liability insurance issued by

Plaintiff, Kemper Auto and Home Insurance Company, which was and is licensed to

do business in liinois. ay SEOER OF COURT THIS CASE IS HEREBY
SET FOR GASE MANAGEMENT CONFERENCE

BEFORE THE ABO\7 NA/ED JUDSE
ON

it/ 9 5 73() AM. PM.
FAILURE TO APPEAR MAY RESULT IN THE
- gEG DISMISSED OR AN ORDER OF
SERULT BEING ENTERED.
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3. Under the subject policy of public liability insurance, Plaintiff became
and is subrogated to the rights of its insured, Phillip Helfand.

4, Upon information and belief, then subject accident occurred as a
result of a mechanical defect present in the subject vehicle at the time it left the
manufacturer and at the time it was placed in the stream of commerce by the
distributor, each of which is named as a defendant herein.

5. Specifically, an automobile accident occurred on April 4, 2007 due to
a mechanical defect which caused the subject vehicle to accelerate suddenly and
uncontrollably resulting in the vehicle making violent contact with other vehicles and
causing personal injury and property damage to third persons, to whom Plaintiff
would be responsible in the event the subject accident were caused by negligence
on the part of Plaintiff's insured subrogor, rather than caused be a mechanical
defect.

6. In order to determine and memorialize the actual defect which
caused the subject sudden acceleration and accident, it is necessary to inspect the
vehicle and to download the vehicle event recorder, sometimes referred to as the
EDR.

7. By virtue of this suit in Chancery, Plaintiff wishes to examine the
vehicle and to put others on notice who may have an interest of the inspection and
examination of the vehicle and to avoid claims of spoliation of evidence at a later
date.

8. Further, to complete the necessary examination of the vehicle and its

event recorder, Plaintiff will require information in the exclusive possession and
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control of Defendants, which possess the information, software and training to
download the event recorder and to interpret the data obtained there from.

9. Defendants have been contacted and advised of Plaintiff's desire to
inspect the vehicle and to download available data from the event recorder.

10.  Defendants have indicated in writing their desire to be present at the
time of the inspection of the vehicle.

11.  However, Defendants have declined to voluntarily provide the
necessary equipment and software in its possession to download available data
from the event recorder.

12.  Oninformation and belief, Defendants have in fact provided the
necessary software and equipment in the past to evaluate event recorder data on
vehicles in the United States and have no valid reason or just cause to refuse to
provide the software, download equipment and all data parameters to Plaintiff by
which Plaintiff can obtain and evaluate the relevant data to determine if there is
data captured on the event recorder that would substantiate the claim of Plaintiffs’
insured that the injuries and damages caused by the subject accident were on
account of a defect in the subject vehicle which caused sudden acceleration by the
subject vehicle.

WHEREFORE, Plaintiff seeks an order from this Court as follows:

i) Providing a date certain for the inspection of the subject
vehicle, thereby placing all parties hereto on notice and allowing all

interested parties to attend the inspection of the subject vehicle;
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ii) Ordering that Defendants provide Plaintiff with all necessary
parameters and information necessary to interpret data obtained from the

event recorder(s) installed on the subject vehicle; and

iii) Ordering the Defendants to provide all necessary software and
equipment to obtain all available information from all event recorders
installed on the subject vehicle, and to do so within 21 days or such other

reasonable time as the Court shall deem just.

KEMPER AUTO AND HOME INSURANCE
COMPANY, as Subrogee of PHILLIP
HELFAND, Plaintiff,
By: SmithAmundsen LLC

i
. Sch

Thomas P. Scherschel
SmithAmundsen LLC

3815 East Main Street, Suite A-1
St. Charles, IL 60174

(630) 587-7910

Atty. No. 6184669
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(A Memorandum

U.S. Department
of Transportation

National Highway
Trafflc Safety
Adminlstration

Subject:  Helfand Vehicle Inspection (VOQ 10189655) e: July 12, 2007
VIN: JTHBJ46G(72022322

From:  D. Scott Yon -~ 202-366-0139, scott.yon@dot. gov Q{ \2/ (oa’
Investigator, Office of Defect Investigations, NHTS /

To: Mr. Tom Scherschel
Aftorney representing vehicle insurer (Unitrin Kemper)

This Jetter is further to our recent conversations regarding the above subject. In connection with
a defect investigation the agency is conducting (PE07-016) NHTSA would like to inspect the
Helfand vehicle on Wednesday, July 25, 2007 at the Copart facility in Elgin, IL. Unitrin Kemper
has advised that the vehicle is currently under your control, Myself and Mr, Bill Collins from
NHTSA'’s Vehicle Research and Test Center in East Liberty OH will conduct the inspection.

NHTSA will bring the proper tools and equipment; we ask that the vehicle be placed on a paved,
hard surface for the inspection process (for safety purposes).

NHTSA will not intentionally destroy or damage any subject vehicle component or material, i.e.,
this is intended to be a non-destructive inspection process.

NHTSA will not remove any subject vehicle components or materials from the inspection
facility other than photographic evidence.

Any individuals or parties who wish to attend the inspection are welcomed by NHTSA; please
advise me directly of all attendees at least one day in advance. :

Any subject vehicle materials or components removed for inspection purposes will be reinstalled
to their original position/condition as part of the process,

NHTSA will not connect to, or interface with, any electronic system or information storage
device on the subject vehicle, i.e., this is intended to be a physical inspection only. Please note
that NHTSA does have a strong interest in the contents of the airbag control module since it is
directly pertinent to our investigation, NHTSA requests advanced notice of any future actions
that might impact the data it contains, including the removal or interrogation of the device or
the disposal of the subject vehicle,

Below i3 a protocol for what we propose to do; please advise any questions or revisjons. I look

forward to your prompt response.
EXHIBIT

TOY-RQ-05E-00000643
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0 Memorandum

U.S. Department
of Transportation

Natlonal Highway

Trafflc Safaty
Administration

NHTSA PROPOSED PROTOCOL FOR HELFAND VEHICLE INSPECTION

1) Visually inspect and fully photograph the exterior portions of the vehicle
including the VIN and Certification labels.

2) Visually inspect and fully photograph the interior portions of the vehicle
including the instrument panel, glove box, under-seat, under-dash, and
floorboard areas, Remove the driver side floor mat; visually inspect and
photograph the mat and retainers.

3) Visually inspect and fully photograph the underhood area of the vehicle
(Note: The hood 1s damaged from the crash and fire. It appears it can be
opened based on the photos I have seen, If this tumns out not to be the case
we will discuss further at the inspection.)

4) Visually inspect and fully photograph the trunk area of the vehicle.

J) Raise the vehicle and place it on safety stands (or raise it on a lift if the
facility has that capability).

6) Visually inspect and fully photograph the undercarriage area of the vehicle.

7) Remove one front and one rear wheel and tire assembly from its axle;
visually inspect and photograph each.

8) At the two positions where the wheels have been removed, disconnect the
brake caliper from the brake armature without disturbing the hydraulic
circuit. Remove the inboard and outboard brake pads and hardware.
Visually inspect and photograph all components.

9) Reassemble and or reinstall all removed components.
10) Remove the vehicle from the safety stands,

Estimated inspection time required: two to three hours

*% TOTAL PAGE.B3 xx
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File #03-07-286 ENTERED AMD FILED

LAW OFFICE OF STEWART C. CRAWFORD & ASSOCIATES OTHAY 1L PH 1219
BY: Leslie Britt, Esquire

ATTORNEY LD. NO.: 86591 PROTHOROTA
223 North Monroe Street Attorney for Plaintiff LANCAS®
Media, PA 19063 :

Telephone: (610) 565-7050

RY'S OFFICE
[ER

IN THE COURT OF COMMON PLEAS OF LANCASTER COUNTY,
PENNSYLVANIA

CIVIL ACTION - LAW

ALLSTATE INSURANCE COMPANY IN CIVIL ACTION
309 Lakeside Drive, Suite 100 :
Horsham, PA 19044
NO.: €T ~ov7-04792 4
V.

TOYOTA MOTOR SALES, U.S.A, INC.
19001 South Western Avenue
Torrance, CA 90501

COMPLAINT

1. Plaintiff, Allstate Insurance Company, is an insurance company licensed and
authorized to do business in the Commonwealth of Pennsylvania with one of its principal
places of business at the above captioned address.

2. Defendant, Toyota Motor Sales, U.S.A., Inc., is a corporation engaged in the
business of designing and manufacturing motor vehicles and is authorized to do business
in Pennsylvania, with a prin¢ipal place of business at the above captioned address.

3. On June 17, 2006, Plaintiff had a written policy of insurance with Shahnaz
Daneshvar, hereinafter referred to as named insured, said policy is at present not

available for attachment to this complaint.

4, On the aforesaid date, Plaintiff’s insured owned and operated a 2005 Toyota
Corolla, VIN # 2T1BR32E85C362888 when it was involved in an incident.
5. On the aforesaid date, the insured vehicle was pulling into her driveway located at

359 Hilltop Drive, Leola, Pennsylvania when, without warning, the insured vehicle
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unexpectedly accelerated and the engine started to run at a high RPM. The insured tried
to brake but was unable to, as a result of which the insured vehicle struck a tree and
sustained damages.

6. Plaintiff’s insured vehicle was examined National Forensic Consultants, Inc. on
July 6, 2006, and it was determined that the accelerator electrical system malfunctioned
which caused the insured vehicle to be uncontrollable and strike a tree.

7. The defect in the accelerator electrical system failed to function properly, causing
Plaintiff’s insured vehicle to run improperly at an excessive PRM, lose control and strike
atree.

8. The vehicle driven by Plaintiff’s insured was manufactured, designed and
marketed by Defendant.

9. The resultant losses and damages sustained by Plaintiff resulted directly and
proximately from Defendant’s breach of express and/or implied warranties of
merchantability or fitness for a particular purpose, which consisted of the following:

(a). Defendant did not have the vehicle adequately, properly and/or timely
tested prior to its use;

(b).  The vehicle was not fit for the ordinary purpose for which the product is
customarily used;

(¢).  The Defendant knew or should have known the defective accelerator
electrical system was likely to cause damage to owner’s vehicle;

(d).  The Defendant knew or should have known that Plaintiff was relying upon
the expertise of the Defendant in manufacturing, designing, assembling,
leasing, supplying and/or repairing the vehicle.

(e). Inexpressly or impliedly warranting that the vehicle was safe for use;

(f).  Inexpressly or impliedly misrepresenting that the vehicle was safe for use.

10.  Asadirect and proximate result of the breach of these express and implied
warranties, Plaintiff has suffered damages in the amount of $ 1 6,031.37.
11.  Pursuant to the aforesaid policy of insurance, Plaintiff became liable for the

damages that arose out of this incident.
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12, Pursuant to the aforesaid policy of insurance, Common Law, and governing
statutes, Plaintiff is subrogated for all money paid and seeks recovery of a sum totaling

$16,031.37.
WHEREFORE, Plaintiff demands judgment for $16,031.37 interest and costs of suit.

Leslie Britt, Esquire
Attorney for Plaintiff

Date: L’:)f// ’ﬁ 7
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VYERIFICATION

The undersigned hereby states that she is an authorized agent of Plaintiff
insurance company in this action and verifies that the statements contained in the
foregoing Complaint are true and correct. The undersigned understands that false
- statements herein are made subject to the penalties of 18 Pa. C.S. Section 4904,

relating to unsworn falsification to authorities.

/

//uJ // / // ZHY /K -
Leslfé Britt, Esquue
Attorney for Plaintiff

Date: ® ‘/ /0 \_///
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WILLIAM F. WRAITH, SBN 185927 F ' LE D
WRAITH LAW SUPBRIO
16485 Laguna Canyon Rd., Suite 250 DRy BE 3 SpelEaRNIA
Irvine, California 92618 cum'm JUBTICE cewga
Tel: (949) 251-9977 N
Fax: (949 251-9978 = MAY 17 2007
> RS
E (ﬂ BV E | Q%U,\N SLATER, Clatk of the Coun
Attorneys for Plaintiff ; a} %
LARRY CHRISTY YD
LEGAL DEPT.
SUPERI COURT OF CALIFORNIA _
COUNTY OF ORANGE, CENTRAL JUSTICE CENTER
LARRY CHRISTY, Case No.:
| ) 07CC06115
Plaintiff,
) COMPLAINT FOR VIOLATION OF
Vs, ; THE SONG-BEVERLY CONSUMER
WARRANTY ACT (CALIFORNIA
TOYOTA MOTOR SALES, U.S.A., INC.,) CIVIL CODE SECTION 1790 ET SEQ.)
a corporation, and DOES 1-10, Inclusive, )
) [UNLIMITED CIVIL CASE - AMOUNT
Defendants. ) DEMANDED EXCEED §25,000)]
)
JUDGE GEOFFREY T. GLASS
DEPT. C33

COMES NOW Plaintiff LARRY CHRISTY and alleges as follows: .
L. FIRST CAUSE OF ACTION
VIOLATION OF THE SONG-BEVERLY
CONSUMER WARRANTY ACT, CALIFORNIA

CIVIL CODE SECTION 1790 ef seq.
(AGAINST ALL DEFENDANTS)

1. Plaintiff LARRY CHRISTY is an individual residing in the County of Orange,
State of California.

2. Plaintiff is informed and believes that Defendant TOYOTA MOTOR SALES,
USA., INC. (“TOYOTA™) is a corporation, currently doing business in the County of Orange,

.1-

COMPLAINT FOR VIOLATION OF THE CALIFORNIA SONG-BEVERLY CONSUMER WARRANTY ACT
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State of California.

3. Plaintiff is ignorant of the true identity, nature, or capacity of the defendants sued
herein under the fictitious names DOES 1 through 10, inclusive. Plaintiff will seek leave of
court to amend this Complaint to allege such names and capacities as soon as they are
ascertained.

4, Plaintiff is informed and believes, and thereon alleges, that each of the defendants
is in some manner responsible for the events set forth in this Complaint and proximately caused
the injuries and damages to Plaintiff as alleged in this Complaint.

5. Plaintiff is informed and believes and thereon alleges that at all material times, the
defendants, and each of them, were the agents, servants, and employees of the other defendants,
and each of them in such a way as to cause each defendant to be jointly and severally liable and
responsible for the conduct of one another. The conduct of each defendant was within the course
and scope of the authority granted each defendant by the other defendants. Each defendant
ratified and approved of the acts or omissions of each other such as to cause each to be jointly
and severally liable fér the conduct of each other defendant.

6. On or about March 18, 2005, Plaintiff purchased a new 2005 Toyota Sienné, VIN
5TDZA23C455273758 (the “Vehicle”), which was manufactured, distributed, or sold by
TOYOTA. Pursuant to the Song-Beverly Consumer Warranty Act (the “Act”) Plaintiff is a
“buyer” of a “consumer good.” The Vehicle was purchased primarily for personal, family, or
household purposes. The Vehicle is a “new motor vehicle” under the Act.

7. In connection with the purchase, Plaintiff received an express written warranty in
which TOYOTA undertook to preserve or maintain the utility or performance of the Vehicle or
to provide compensation if there is a failure in utility or performance for a specified period of
time. Amongst other things, the warranty provided that in the event a defect exists or develops
with the Vehicle during the warranty period, Plaintiff could deliver the vehicle for repair services
and the Vehicle would be repaired,

8. Pursuant to the Act, the sale of the Vehicle was accompanied by each Defendant’s

implied warranty of merchantability. In addition, each Defendant is a manufacturer, distributor,

2-

COMPLAINT FOR VIOLATION OF THE CALIFORNIA SONG-BEVERLY CONSUMER WARRANTY ACT

TOY-RQ-05E-00000654




WRAITHLAW

on Rd., Suite 250

mia 92618

(949) 251

it
www._ca-Jemon.com

na Can
Irvine, Calj

Lagu

16485

(S

O S0 N W AW

[ I S N S S R S S S S I S I Tt T N Ve U G G
0 N O i A W= O D 0N Y W AW N e D

or seller who had reason to know at the time of the retail sale that the Vehicle was required for a
particular purpose and that Plaintiff was relying on the each Defendant’s skill or judgment to
select or furnish suitable goods. Accordingly,.the sale of the Vehicle was accompanied by each
Defendant’s implied warranty of fitness. v

9. During the warranty period, the Vehicle contained or developed defects and
nonconformities, which caused the vehicle to have an unintended acceleration, the brakes to fail,
and other defects which substantially impair the use, value, or safety of the vehicle. The
existence of the defects constituted a breach of the implied warranties.

10. . Plaintiff delivered the Vehicle in a reasonable time to TOYOTA'’s representative
in this state, or where delivery could not be reasonably accomplished, Plaintiff delivered the
Vehicle to an agreed-upon independent service and repair location. Plaintiff delivered the
Vehicle on each occasion for the purpose of having eﬁch of the defects corrected and repaired
under the applicable warranties.

11. However, TOYOTA and its representatives have refused or failed to service or
repair the Vehicle to conform to the applicable express warranty after a reasonable number of
attempts.

12.  In addition, TOYOTA and its representatives failed to commence the service or
repairs of the Vehicle within a reasonable time and failed to service or repair the Vehicle so as to
conform to the applicable w‘arranties within 30 days, in violation of Civil Code Section
1793.2(b). |

13.  Plaintiff duly performed all the conditions on his part under the purchase contract
and under each warranty, except to the extent that Defendants, and each of them, prevented or
excused such performance. A

14,  Each Defendant violated the Act by, amongst other things, failing to comply with
the obligations un‘der the express warranty, failing to comply with the obligations pursuant to the
implied warranties, and failing to comply with the obligations of Civil Code Section 1793.2(b).

15.  Plaintiff has been damaged by Defendants’ failure to comply with the obligations

under the Act, including TOYOTA’s failure to comply with its obligations under the express
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warranty, each Defendants’ failure to comply with the obligations of the implied warranties, and
Defendants’ failure to comply with the obligations specified in Civil Code Section 1793.2(b).
16.

Vehicle, and has exercised a right to cancel the sale. By serving this Complaint, Plaintiff does so

again.

17.
California Civil Code section 1794. Plaintiff is entitled to restitution pursuant to the Act,
including the actual price paid or payable by Plaintiff. Plaintiffis also entitled to incidental and
consequential damages incurred by Plaintiff. Further, pursuant to the Act, Plaintiff is entitled to
recover costs and expenses, including attorney’s fees.

18.
justifying an award of a civil penalty of up to two times Plaintiff’s actual damages.
Therefore, Plaintiff LARRY CHRISTY prays for the following against each defendant:

1.

2. For rescission of the sale contract and restitution of all consideration paid or
payable by Plaintiff;

3 For incidental and consequential damages according to proof;

4 For a civil penalty as provided in the Act;

5 For reasonable attorneys’ fees;

6. For costs of suit incurred herein;

7 For pre-judgment interest as permitted by law; and

8 For such other and further relief as the Court deems just and proper.

Dated: May 15, 2007

Plaintiff has rightfully rejected and/or justifiably revoked acceptance of the

Accordingly, Plaintiff seeks the remedies provided in the Act, including those in

Each Defendants’ failure to comply with its obligations under the Act was willful,

For general, special, and actual damages according to proof at tiral;

WILLIAM F. WRAITH, Attorney for Plaintiff
LARRY CHRISTY
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